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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintif-Respondent,
vs.
DANIELL. WIDNER,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

S.Ct. No. 39908
D.Ct. No. CR-2011-494 (Elmore County)

REPLY BRIEF OF APPELLANT

Appeal from the District Court of the Fourth
Judicial District of the State of Idaho
In and For the County of Elmore

HONORABLE LYNN G. NORTON
District Judge

Deborah Whipple
NEVIN, BENJAMIN, McKAY & BARTLETT LLP
303 West Bannock
P.O. Box 2772
Boise, ID 83701
(208) 343-1000

Idaho Attorney General
Criminal Division
P.O. Box 83720
Boise, ID 83720-0010
(208) 334-2400
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II. ARGUMENT IN REPLY
A. The Motion in Limine Should Have Been Granted
The State and Mr. Widner agree on the law - that an investigatory stop may only be made
if the police have a reasonable and articulable suspicion that a person has committed, or is about
to commit, a crime. Appellant's Opening Brief at page 14; Respondent's Brief at page 9. And,
the State and Mr. Widner also agree that a totality of the circumstances analysis is to be applied
to determine whether an informant's tip is sufficient to establish reasonable suspicion.
Appellant's Opening Brief at page 15; Respondent's Brief at page 9. The State and Mr. Widner
further agree that when a tip is based upon hearsay, the original hearsay declarant's basis of
knowledge, reliability and veracity are also factors to be considered in assessing the totality of the
circumstances. Appellant's Opening Brief at pages 16-17; Respondent's Brief at page 16.
Where the State and Mr. Widner disagree is the application of the law to the facts.
The Fourth Amendment to the United States Constitution and Article I,§ 17 of the Idaho
constitution protect people against unreasonable searches and seizures. State v. Ballou, 145
Idaho 840, 845, 186 P.3d 696, 701 (Ct. App. 2008). Warrantless searches and seizures are
presumptively unreasonable. Id., citing State v. Anderson, 140 Idaho 484, 486, 95 P.3d 635, 637
(2004). The burden of proofrests with the State to demonstrate that the intrusion fell within a
well-recognized exception to the warrant requirement or was otherwise reasonable under the
circumstances. Id.
In this case, the State asks this Court to hold that it carried its burden based on a variety
of presumptions and assumptions that are not established by the record and are not sufficient to
carry its burden.
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The State asks this Court to assume, without providing any testimony of the CI him or
herself, that the CI had no incentive to fabricate allegations against Mr. Widner. Respondent's
Brief at page 14. The State argues that this assumption is supported by the fact that the CI had an
agreement with law enforcement to provide truthful information. Respondent's Brief at page 15.
However, an equally valid assumption is that a person hoping to avoid a delivery of marijuana
charge, as was the CI in this case, a felony that carries a potential penalty of imprisonment, has a
very strong incentive to tell the police whatever will keep the police happy, including
information that is not verified or is fabricated.
The State also argues that while it is clear that the Cl's information to the police was
based upon hearsay, that it is "reasonable to infer" that the CI obtained his/her information from
Mr. Widner, who is a reliable source. Respondent's Brief at pages 16-17. But, the State does not
explain why Mr. Widner would have any rational reason to share his plans to transport marijuana
with the CI, and the State's requested inference is not reasonable. It is certainly not more
reasonable than an inference that the CI obtained his/her information elsewhere.
The State lastly argues that even if the original hearsay declarant is treated as an
anonymous tipster, the information bore adequate indicia of reliability to provide reasonable
suspicion. Respondent's Brief at page 18. However, the State's argument in support of this
conclusion is based in the main on arguments in favor of the Cl's reliability, not on arguments
supporting the original declarant's reliability. The State argues that the CI was known to the
police. Id. But, this tells the police nothing about the original declarant. The State argues that
the CI had provided reliable information about Mr. Widner in the past. Id. Again, this
information tells the police nothing about the original declarant. In addition, this argument
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ignores all the unreliable information the CI had provided - including false information about Mr.
Widner going to California in the weeks and days before the stop. The State further argues that
the CI had personal contact with Mr. Widner between January 11 and January 30. However,
again, the fact that the CI may or may not have had personal contact with Mr. Widner tells the
police nothing about the reliability of the original declarant of the hearsay. Lastly, the State
argues that the information given by the CI was corroborated by independent police investigation
and observation. Id Presumably, this investigation and observation is that Mr. Stewart's car was
not at his home or work during the day and that police observed a Honda traveling at night in
Mountain Home. If this is corroboration, then anything is corroboration - so long as Mr. Stewart
possessed a car and the police did not happen to see it at his house or work on a particular day,
the police could have stopped his car whenever and wherever they saw it. Contrary to the State's
arguments, the hearsay information supplied by the CI was not sufficient to establish reasonable
suspicion and the motion in limine should have been granted. State v. Bishop, 146 Idaho 804,
203 P.3d 1208 (2009).

III. CONCLUSION
For the reasons set forth in the Opening Brief and above, Mr. Widner requests that the
order denying the motion in limine be reversed and that the case be remanded so that he can
withdraw his guilty plea.
Respectfully submitted this

~ay of July, 2013.
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Attorney for Daniel Widner
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